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The NLRB majority also explained that “the Board has generally not held
franchisors to be joint employers with their franchisees.” 2 As to Browning-
Ferris, the NLRB majority explained that it was distinguishable on several
grounds. First, on appeal to the Court of Appeals, Browning-Ferris was
affirmed only in part.”? Second, not only was Browning-Ferris not a franchise
case, but also the Browning-Ferris NLRB majority “explicitly disclaimed an
intent to address the joint-employer standard in the context of the relation-
ship between a franchisor and a franchisee.””* And finally, Browning-Ferris did
not decide that a franchisor would be a joint employer by acting to protect
its product or brand: “Browning-Ferris thus left open the question of whether
the Board should continue to exempt franchisors from joint-employer status
to the extent their control over employee working conditions is related to
their legitimate interest in protecting the quality of their product or brand.”*

Taking into consideration the viewpoint of the Franchisee Respondents,
the NLRB majority wrote:

The Franchisees agree with and adopt McDonald’s [USA] arguments. They
emphasize that they are small businesses with limited resources that have become
unjustifiably embroiled in costly and time-consuming litigation over matters that
have nothing to do with the mostly minor unfair labor practice charges against
them, but instead relate to the previous General Counsel’s desire to establish
McDonald’s [USA] as a joint employer.?

In accepting the settlements, the NLRB majority also relied on its proposed
rule, which would clarify future NLRB law regarding joint-employer status,
bringing to an end “this unique case”:

[T]he potential adverse impact on all parties of delay and expense from further
litigation in a unique case such as this, which already ranks among the lengthiest
and most complex proceedings in Board history—for the judge to update and
clarify the case law on a matter that is now the subject of a proposed rulemak-
ing—further demonstrates why it is appropriate for the Board to rule on the
propriety of the settlement agreements now rather than in a subsequent review
on exceptions to the judge’s eventual decision.?’
Later, in its Order, the panel majority added:

22. 1d.; see also, e.g., S.G. Tilden, Inc., 172 NLRB 752, 753 (1968) (finding that franchisor
was not a joint employer, even though the franchise agreement dictated “many elements of the
business relationship,” because the franchisor did not “exercise direct control over the labor
relations of [the franchisee] and “the requirement that the franchisees observe . . . standards set
by [the franchisor] was merely to keep the quality and goodwill of the [franchisor’s] name from
being eroded”).

23. Order Remanding, supra note 7, n.24 (citing Browning-Ferris Indus. of Cal., Inc. v.
N.L.R.B,, 911 E3d 1195 (D.C. Cir. 2018)). Indeed, “[t]he court . . . found, that in applying the
indirect-control factor, the Board failed to confine its analysis to indirect control over the essen-
tial terms and conditions of employment. The court accordingly remanded that aspect of the
decision to the Board for it to explain and apply its test consistent with common-law limita-
tions.” 1d.

24. 1d. (citing Browning-Ferris, 362 N.L.R.B. at 1618 n.120).

25. 1d. (citations and quotations omitted).

26. 1d. n.24.

27. 1d. n.15.



